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CIVIL LIABILITY AMENDMENT BILL 2003 
Instruction to the Committee of the Whole 

Resumed from 18 September on the following motion moved by Hon Nick Griffiths (Minister for Housing and 
Works) -  

That it be an instruction to the Committee of the Whole House on the Civil Liability Amendment Bill 
2003 that it have power to incorporate amendments to clause 8 that propose to insert new sections in the 
principal Act under the heading “Division 6 - Assumption of Risk”. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [3.27 pm]:  Members might 
recall that I did not complete my remarks when the matter was last discussed because Hon Peter Foss was not 
present.  I thought it was appropriate for him to hear my explanation for moving this motion.  My explanation 
will not be long and I trust the matter will be dealt with cognately.  The amendments referred to in the motion are 
cognate.  However, it could be argued that they fall outside the requirements of Standing Order No 237 that the 
amendments must be relevant to the subject matter of the Bill in that it could be argued that new principles are 
involved.  Therefore, to be on the safe side and to ensure that the Committee - if the House agreed that the 
Committee go down this path - will not consider a matter that may be in breach of standing orders, I have moved 
the motion and trust that the House will agree to it.   

Essentially, as the Bill is currently drafted, it deals with the assumption of risk to do with recreational matters.  
The proposed amendments, which are the subject of this motion, extend those issues to other matters.   

HON PETER FOSS (East Metropolitan) [3.29 pm]:  The Opposition supports this motion, which is a sensible 
measure.   

Question put and passed.  

Committee 
The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Housing and 
Works) in charge of the Bill. 

Clause 1:  Short title -  
Hon PETER FOSS:  As mentioned during the second reading debate, the Opposition will support the Bill with 
some reservations.  In view of the fact that this Bill is being brought in so soon after the Civil Liability Act 2002 
and has such substantial alterations, why has the Government not moved to renumber the Act as a whole?  We 
hope that this Bill will be around for a long time.  The majority of the sections in the Act will have capital letters 
after them, which I think is unfortunate. 

Hon NICK GRIFFITHS:  I note the interesting point made by Hon Peter Foss.  I am advised that parliamentary 
counsel thought this an appropriate structure, and the Government has gone along with that.   

Clause put and passed. 

Clauses 2 to 5 put and passed. 

Clause 6:  Section 3A inserted - 
Hon PETER FOSS:  My personal view is that proposed subsection (2) should not be included.  The changes that 
are being made by regulation are sufficiently significant that they should be brought before this Parliament.  
What the provision will do is take a head of damages, which it is intended should be covered by the Act and 
which has benefits for people acting in respect of it, and remove those benefits.  It is a rather strange 
consequence to remove them after having given them.  To some extent the effect of the Bill is quite interesting.  
How it will take effect is also interesting.  Members will notice that every clause has a commencement day.  For 
instance, I refer to proposed section 5A(5) in which the commencement day means the day on which the Civil 
Liability Amendment Act 2003, section 8, comes into operation.  Proposed section 5B will then apply to 
damages only when the harm giving rise to a claim for damages arises out of an incident happening on or after 
the commencement day.  I would like the minister to confirm my interpretation: even though we are amending 
the Act and even though there is no transitional provision in proposed section 3A, the effect of an amendment by 
way of regulation to this Act to exclude a class of damages or actions, which would otherwise have been covered 
by this, will not have the retrospective effect on a person who has suffered harm between the commencement 
day and the removal by regulation; in other words, the law will continue to impact on any causes of action to 
which it did apply prior to the regulation coming into effect. 

Hon NICK GRIFFITHS:  The view put forward by Hon Peter Foss is in accord with my view.  It will not have a 
retrospective effect. 



Extract from Hansard 
[COUNCIL - Tuesday, 14 October 2003] 

 p11824c-11830a 
Hon Nick Griffiths; Hon Peter Foss; Hon Dee Margetts; Chairman; Hon Paddy Embry 

 [2] 

Hon PETER FOSS:  Why has the Government excluded the section 1D type of protection for employment 
damages, tobacco products, civil aviation and asbestos?  What is division 4 in part 2?  I cannot find it.   

Hon NICK GRIFFITHS:  Section 1D relates to good Samaritans.  As a matter of policy it is considered that a 
good Samaritan defence is not appropriate for damages relating to personal injury arising from smoking or other 
use of tobacco products.  Part 2, division 4 is a reference to the Civil Liability Act 2002 and deals with structured 
settlements. 

Hon Peter Foss:  Not part 2 of itself? 

Hon NICK GRIFFITHS:  No.   

Hon PETER FOSS:  Part 2 is being included at clause 10.  What are we doing?  We are changing the heading of 
it, and there is already a division 4, which is now called part 2.   

Hon NICK GRIFFITHS:  I refer to part 2 of the Civil Liability Act 2002, headed “Personal injury damages”, and 
division 2 of that part which is headed “Restrictions on damages for non-pecuniary loss (general damages)”.  
The Civil Liability Amendment Bill 2003 proposes to insert a new division 2, which will add to the law in the 
Act.  It deals with the same area.  When it is amalgamated in due course, it will make greater sense.   

Clause put and passed. 

Clause 7 put and passed. 

Clause 8:  Parts 1A, 1B, 1C, 1D and 1E inserted - 
Hon DEE MARGETTS:  Before moving my amendment, I will ask the minister a question.  I refer the minister 
to proposed part 1A, headed “Liability for harm caused by the fault of a person”.  Proposed section 5B(1)(b) 
includes the phrase “the risk was not insignificant”.  The term “not insignificant” is not defined in the Bill.  What 
would be the effect of those general words?  Would it not create a problem in that the phrase might simply cause 
an increase in litigation as lawyers will seek rulings from the courts in an attempt to find out what these new 
phrases mean?  Will the introduction of new rules, as they apply to common law, simply serve to increase the 
cost of litigation?   

Hon NICK GRIFFITHS:  These words come straight out of the Ipp report; they are the words of Justice Ipp.  
They are intended to tighten up matters.  They replace the concept of being far-fetched or fanciful.  It is 
anticipated that, far from increasing litigation, this will diminish the prospect of litigation.  The honourable 
member made other observations, but if it follows that the judgment call on this issue, in terms of adopting what 
Justice Ipp and other members of his committee have said, is correct, those other observations of the honourable 
member will not come to pass.   

Hon DEE MARGETTS:  I move -   

Page 8, lines 6 and 7 - To delete - 

- 

(a) subject to paragraph (b) 

Page 8, lines 11 to 13 - To delete the lines. 

The first paragraph relates to the second paragraph, so there was not much point in moving the two amendments 
separately.  The first amendment seeks to remove the reference to paragraph (b) in paragraph (a), and the second 
amendment seeks to remove paragraph (b) itself.  I will pose a few further questions.  There is the potential for 
negligence to occur.  For example, a doctor may not provide a patient with every piece of information about the 
risks of a proposed procedure.  If that procedure went wrong, does the Government mean that the patient would 
not be able to bring a claim in such circumstances of clear negligence?  In such a case, what a person would have 
done, whether that information was or was not given, and the different circumstances that might have occurred 
might be particularly relevant.  What about a situation in which a person uses a product that contains asbestos?  
There are still many such products in our community.  There may be no warning on such a product and a victim 
may inhale the asbestos.  This could eventually become carcinogenic and the victim could develop a terminal 
disease.  The law states that a plaintiff must prove that if he were warned of the risk, he would have taken 
precautions such as wearing a mask.  I would have thought that the only real way to obtain this evidence would 
be from the plaintiff.  If my amendments are not accepted, could this mean that the evidence as described in the 
examples above would be inadmissible?  Why has the Government included claims by victims of asbestos-
related diseases in this proposed part?  Would it not be better for the Government to simply leave out this 
proposed paragraph and leave the courts to decide what weight should be given to this evidence, rather than not 
allowing the evidence to be given at all?   
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Hon NICK GRIFFITHS:  The Government opposes the two amendments.  However, before coming to its 
reasons for that opposition, I will endeavour to answer Hon Dee Margetts’s observation.  When answering 
matters to do with the law, it is sometimes not a bad thing to turn to what eminent judges have said.  In that 
regard, I wish to refer to an observation made last week by His Honour Justice Kirby of the High Court.   

Hon Peter Foss:  You could do better.   

Hon NICK GRIFFITHS:  I do not know whether that is an appropriate remark for Hon Peter Foss to have made.  
I refer to Hoyts Pty Limited v Burns [2003] HCA 61.  The date of the decision was 9 October 2003.  Amongst 
other things, His Honour stated -  

Nevertheless, the evidence of what a claimant would have done if a non-existent warning had been 
given by a hypothetical sign is so hypothetical, self-serving and speculative as to deserve little (if any) 
weight, at least in most circumstances. 

His Honour is on the record as making other observations about these matters.  I refer to an earlier case, Romeo 
v Conservation Commission of the Northern Territory, in which His Honour made the observation -  

Sometimes a plaintiff has been asked directly what he or she would have done if the acts constituting 
fulfilment of the suggested duty had occurred.  Normally, however, there is no direct evidence on the 
point and in any case the question is one for objective assessment, not subjective protestations after the 
event. 

Justice McHugh was also on record on this issue re Chapple v Hart (1998) 195 Commonwealth Law Reports at 
page 232, and at page 246 he observed -  

But given that most plaintiffs will genuinely believe that they would have taken another option, if 
presented to them, the reliability of their evidence can only be determined by reference to objective 
factors, particularly the attitude and conduct of the plaintiff at or about the time when the breach of duty 
occurred. 

What Hon Dee Margetts seeks to do by moving this amendment is to exclude the provisions of the Bill that are 
meant to exclude evidence of an injured plaintiff as to what he or she would have done in the absence of the 
defendant’s negligence.  On page 114 of what has become known as the Ipp report, in particular at paragraph 
7.40, there is the conclusion of a discussion on this point, which discussion commenced in earlier pages.  Again 
it is probably safer to refer directly to the words which gave rise to what is contained in the Bill, which Hon Dee 
Margetts seeks to exclude.  After quite a significant discussion, consistent with the words of the justices I have 
quoted, the discussion concluded -  

We therefore recommend that in determining causation, any statement by the plaintiff about what they 
would have done if the negligence had not occurred should be inadmissible. 

New South Wales and Queensland have adopted the relevant Ipp report recommendation, which is 
recommendation 29(g), on the same lines as is being proposed in this Bill.  As I mentioned in my second reading 
response, and during the second reading debate, South Australia had a different view. 

Hon PETER FOSS:  The Opposition supports the Government’s point of view.  The evidence is of extremely 
minor probative value and possibly is not even admissible.  The problem is that it can be quite time consuming, 
and therefore it is not a good idea.  Only the evidence of the injured person is excluded, not the evidence of 
somebody who can speak independently and objectively as at that date of what was evinced by the person at the 
time as to what they intended to do.  Without that sort of evidence, that evidence is not only subject to false 
reconstruction but also the inevitable reconstruction that takes place in the minds of every person involved in any 
incident like this where they can genuinely believe it, but it does not really take us anywhere at all.  I accept Hon 
Nick Griffiths’s criticism of my remark.  It was not only unjustified but also was uncalled for, and I withdraw it. 
Hon DEE MARGETTS:  I thank the minister for his response, but he still needs to make some clarification.  It 
will probably be quite difficult if part of the requirement under law is that a plaintiff must prove that he was 
warned of risks.  Will it not be difficult to quarantine that specific question, or will people not be concerned 
about whether they ask that specific question in case they might be ruled out of order?  How could some specific 
evidence be presented about whether that person received a warning?  Will it not be difficult to receive even that 
specific type of evidence without being concerned that the questions may be ruled out of order? 
Hon NICK GRIFFITHS:  I think questions that should not be asked should be ruled out of order. 
Hon Peter Foss:  There is no reason why that question cannot be asked. 
Hon NICK GRIFFITHS:  The question can be asked and the evidence can be given.  Hon Peter Foss gave an 
example of how the evidence could be given. 
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Hon PETER FOSS:  Dealing with Hon Dee Margetts’ question: if the person says he was warned about this, he 
raises this point and receives this further amplification, that is quite plainly evidence, but that is not evidence of 
what he would have done; it is evidence of what he said, especially when one of the later provisions say that if he 
is given a warning and then he says something else which detracts from it, that is highly relevant too.  I do not 
think that the point the member raises could ever possibly be ruled out because of this.  That is where a person 
says he would have done this, but that does not prevent the person saying, “I said to him at the time that I was 
going to do this.”  That is different from the speculative evidence that is covered in this legislation.  If he went to 
a doctor and was given a warning, but he said, “I really want to know what this is all about, because if you say 
this, I will do that”, that is part of the evidence that can be given.  If he comes back further and makes a 
clarification, that is part of the objective evidence that goes before the court, but it is not evidence from the 
plaintiff of what he would have done; it is evidence of what he said.  It is that objective evidence that is 
important, not the hypothetical evidence.  He is certainly allowed to give objective evidence of what he said to 
the doctor about what he was going to do.  The court then has to make up its mind whether that is evidence about 
what he is going to do, but that is done from an objective point of view. 

Hon DEE MARGETTS:  I understand the distinction Hon Peter Foss is attempting to make if some statement 
had been made and a person said, “If these are the consequences, then I will do this; if not, I will not do that.”  
That becomes much more difficult when information has not been given.  In the case of negligence it is perhaps 
more likely to revolve around information that has not been given, and therefore the conversation about what the 
options may or may not be will be a little difficult.  It is probably fanciful to assume that a patient is going to 
necessarily have a cogent conversation about a warning that has not been given and therefore have that on 
evidence to prove what happened after that was reasonable.  I can see that there is no support in the Chamber for 
these amendments, which is sad, and it makes it somewhat more difficult for people to prove the consequences 
of what was not said, not what was said, and assume that someone can read someone else’s mind at the time and 
that puts the onus on a patient to state very clearly to his GP or whoever is not giving them risks what they might 
do with those risks that they do not know about, which is possibly unreasonable in a number of circumstances 
that I can think of.  As I say, I can count, and I guess time will tell what the impacts will be. 
Amendments put and negatived. 
Hon DEE MARGETTS:  I refer to proposed section 5E on page 8 of the Bill in relation to the interpretation of 
recreational activities.  It seems to me that the defendant has a complete defence against a claim if the victim’s 
injuries are caused by something that is an obvious risk.  Does the Government mean to limit liability when a 
risk is not obvious?  Can an “obvious risk” be obvious even if it is not obvious?   
Hon NICK GRIFFITHS:  I found the wording of the honourable member’s last observation interesting; 
nonetheless, limitations apply to inherent and obvious risks.  

Hon PETER FOSS:  This proposed section provides very good definitions of recreational activities.  I am very 
happy with them.  I am not asking for a definition of recreational activity, but I would like some discussion on 
the record.  It seems that a dangerous recreational activity involves significant risk of harm, not necessarily risk 
of significant harm.  That is the difference between the two.  Rock climbing, boxing and skydiving are dangerous 
recreational activities.  What about football and hockey, which involve a significant risk of harm rather than a 
risk of significant harm?  We need only follow the Australian Football League or watch a hockey match to 
appreciate that a significant risk of harm is involved in both those sports.  Where does the minister think the line 
should be drawn between a recreational activity and a dangerous recreational activity?   

Hon NICK GRIFFITHS:  It will depend on the circumstances.  Reference was made some years ago to an 
American President who played gridiron.  It clearly would depend on the circumstances.  Indoor cricket might 
be - 

Hon Dee Margetts:  Do you remember which President?   

Hon NICK GRIFFITHS:  I do.  He was a republican.  

Hon Paddy Embry:  Did he last long?   

Hon NICK GRIFFITHS:  No.  He was defeated by President Carter.  

Hon PETER FOSS:  I refer to proposed section 5F, “Meaning of obvious risk”.  This is an interesting test.  
Proposed subsection (1) reads - 

For the purposes of this Division, an obvious risk to a person who suffers harm is a risk that, in the 
circumstances, would have been obvious to a reasonable person in the position of that person.   

If it is a child, particularly a small child, are we talking about a reasonable small child?  If it is obvious to an 
adult, does that mean it is an obvious risk?  I take it the same applies to a reasonable old person and a reasonable 
mentally impaired person. 
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Hon NICK GRIFFITHS:  It would be the reasonable small child.  The Ipp report makes the following 
observation in paragraph 4.14 on page 63 -  

. . . the Panel has not lost sight of the fact that many participants in recreational activities are children, 
whom most people would think need and deserve special protection from risks of personal injury and 
death.  It is with this in mind that the phrases ‘in the circumstances’ and ‘reasonable person in the 
position of the participant’ have been used.  These should give ample room for the law to develop 
flexibly to provide protection for people who are not in as good a position as a fully capable adult to 
take care for their own physical safety or to discern the risks of recreational activities in which they 
participate or which they observe.  

The matter is not related to only children but also to the other categories of people to whom the member referred.  

The CHAIRMAN:  Does the minister intend to have amendments 9/8 and 10/8 deferred until after amendment 
11/8 is dealt with?  They are contingent on 11/8 being carried.  

Amendments 9/8 and 10/8 postponed until after consideration of amendment 11/8, on motion by Hon Nick 
Griffiths (Minister for Housing and Works).  
Hon DEE MARGETTS:  I refer to proposed section 5J, “No liability for recreational activity where risk 
warning”.  This part of the Bill provides defence for service providers and exempts children of 16 and 17 years 
of age from liability in situations in which a risk warning is issued to an injured victim.  There appears to be no 
definition of a risk warning.  Is a one-line warning sufficient for negligent defendants to avail themselves of this 
defence?  What are the implications of this proposed section?  Is it not possible that this imprecisely drafted 
proposed section will impact on minority groups or people who are illiterate?  There are no guidelines in the 
definition; was that the intention?   

Hon NICK GRIFFITHS:  I refer the honourable member to proposed section 5J(4).  A warning does what 
proposed section 5J(4) states.  For the purpose of the exercise, a warning is not a warning unless it does what 
proposed section 5J(4) proposes.  I think that deals with the difficulty raised by the honourable member. 

Hon DEE MARGETTS:  I thank the minister for that answer.  What guidelines will the Government give a 
person who operates recreational activities on what an appropriate risk warning may entail?  For instance, will 
the Government go beyond its legislative powers if it gives an example of an appropriate risk warning?  Will this 
legislation mean that people who operate recreational activities may not be able to get good advice about what is 
or is not an appropriate level of warning? 

Hon NICK GRIFFITHS:  The concerns of the honourable member do not give rise to a difficulty.  Risk warnings 
occur all the time.  I can give examples of risk warnings in practice that are considered to meet the test.  I refer to 
the Vintage Sports Car Club of WA, which warns that motor sport is dangerous.  It further warns that spectators 
are reminded that motor sport is dangerous and accidents can happen.  It goes on to state other things but I will 
not take up the time of the Committee by reading them.  I have been handed another document relating to the 
same sport that has an example of a risk warning.  Risk warnings are everyday events. 

Hon PETER FOSS:  I am now curious to know whether the minister’s adviser, Mr Lightowlers, is a member of 
the Vintage Sports Car Club! 

The Opposition supports proposed section 5J as a whole, but has some reservations about it.  I will go over what 
it does, how it works and why we support it but have reservations about a small part of it.  The proposed section 
establishes a very important right to warn people and to allow people to take responsibility for themselves; that is 
what society is all about.  Unfortunately, cases have strayed away from that concept.  I support the concept that 
people should take responsibility and, if necessary, be given a warning so that they can then take responsibility.  
On its face, proposed section 5J(1) allows almost anybody to be given a warning, to get rid of the duty of care.  
However, that is not, in fact, the case.  Proposed subsection (4) states that a warning must be given in a manner 
that is reasonably likely to result in people being warned of a risk before engaging in recreational activity; 
therefore it is an objective test.  Does it have the effect of an actual warning?  A classic example of that was the 
early ticket cases when tickets had warnings and conditions printed on the back of them in pale yellow ink.  It 
was rather difficult to read them, especially for someone over the age of 45.  To someone who does not have the 
best of colour discernment, pale yellow on white is not easy to read, and was impossible to read if the warning 
was in two-point printing.  The courts therefore quickly developed some rules for drawing the attention of people 
to warnings and making sure they had the capacity to know where they were.  I believe that is enough, and it 
might have been enough if the words “reasonable person” had been used.  The only problem is that proposed 
subsection (13) rips the carpet from under the whole provision.  Subsection (13) states - 

A defendant is not entitled to rely on a risk warning to an incompetent person. 
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The definition of an incompetent person has changed since the Bill left the other House.  I was happier with the 
definition as it was in the other House.  The definition itself was of “incompetent” and did not refer to “a person 
who is under 18 years of age”.  It therefore affected only people who have some mental incapacity, not just 
young people.  However, the definition has been amended and now means “a person who is under 18 years of 
age or who, because of a physical or mental disability, lacks the capacity to understand the risk warning”.  
Another definition in the proposed subsection, that of child, means “a person who has reached 16 years but is 
under 18 years of age”.  There are therefore two concepts; everybody under 18 who is incompetent, which would 
include everybody who has some mental incapacity.  However, as well as being incompetent, people between the 
ages of 16 and 18 are children.  That comes into effect because it is possible for a child - that is, a person over 16 
years and under 18 - to rely upon a risk warning if the warning is given to a parent of the child if the parent is not 
an incompetent person, whether or not the child is accompanied by the parent.  That is an interesting point.  Until 
now the concept of a person who was of age included not only people who had reached 18 years of age but also 
those who had married.  Once, people gained a certain status in law when they were married; marriage changed 
their legal status in contractual terms.  However, that concept has long since been given up.  Now everybody can 
be warned, except those under 18 years of age, and an effective warning can be given to someone between 16 
and 18 years of age who is accompanied by a parent or a person in loco parentis.  This is where the Opposition 
has difficulties.  

What is the whole point of this amendment?  The intent is to enable people to carry on a business with a 
reasonable prospect of not being found liable for huge amounts of damages and with a reasonable prospect of 
being able to get affordable insurance.  The only way this will give any security to anybody is if people carrying 
on a business do not deal at any stage with people under the age of 16.  This clause is of no use to a person who 
has even one customer under the age of 16, because that person will be either uninsured for the person under 16 
or the risk will have to be declared to the insurer and the insurer will charge commensurately - one is as good as 
50, which is as good as 500.  The way in which insurance works is to find out the risks people are exposed to 
and, if they are exposed to even one child under 16, they will be charged as if everybody is under 16.  That is the 
way in which insurance works.  This legislation is wonderful except for the fatal flaw; that is, it has no benefit 
whatsoever for anybody who deals with people under 16.  Who are we dealing with?  What will most of these 
activities be?  Who engages most frequently in recreational activities that carry with them a risk?  It is children.  
We in fact encourage children to get involved in these recreational activities, one reason being that they are less 
likely to go off and get their thrills with drugs.  One problem is that this State has not followed the New South 
Wales legislation in this very important respect.  I think it is a fatal flaw.  It turns a valid and useful clause into a 
totally wasted effort.  I am sure that all members have been approached by people from the Riding for the 
Disabled Association of Western Australia.  Everywhere we have been, we have been approached by people 
from Riding for the Disabled.  They say that it is one of the most useful things that can be done for disabled 
people.  It is a fantastic way of giving people who are disabled a closer to normal opportunity to have 
recreational activities.  However, its branches are closing because they cannot afford the insurance.  Parents want 
their children to engage with Riding for the Disabled.  However, Riding for the Disabled cannot get insurance 
that is reasonable, and the reason it cannot get it is that there is a risk involved.  A risk warning to parents will 
not be sufficient unless that person is over the age of 16.   

Members go to the royal show.  Who is in sideshow alley?  Is it all adults?  Is it all people over the age of 16 or 
even those aged between 16 and 18?  Do they have their parents with them?  Frankly, I think that a person over 
the age of 16 should be able to be given a warning directly.  A 16-year-old person should be able to be told 
directly that something is dangerous.  In fact, that is probably the reason they go to sideshow alley.  They know 
that a ride is dangerous; they would not be on it if they did not think it would scare the daylights out of them.  
However, parents will not be able to decide whether they want their children to be involved after they have been 
told that this is the risk.  Horse riding does not seem like a major risk.  One of my first cases as an articled clerk 
involved a girl who fell off a horse and sued the horse riding academy.  I will not tell members all of that story, 
but it is quite interesting.  The reality of the matter is that even horse riding can be dangerous.  Christopher 
Reeve probably goes around the world telling everyone how dangerous horse riding can be.  Look at all those 
kids who like horse riding.  Will this mean that only those people who can afford their own horse will engage in 
horse riding?  That seems a bit elitist to me.  People who are prepared to provide horses to the public will run an 
enormous risk if they do not exclude people under the age of 16.  The only people who will be riding horses will 
be those with rich mums and dads who can pay for the horses and all the other things that are necessary.   

Before we launch into this clause and go all the way through it, we must stand back from proposed section 5J 
and ask what we are trying to achieve.  Why are we doing this at all if we will take the guts out of it with some 
of the alterations?  I am interested to hear from the minister what Justice Ipp recommended should be the case.  I 
know what New South Wales has done, but it would be very helpful if the minister could put on the record 
Justice Ipp’s recommendation on warnings to parents.   
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Hon NICK GRIFFITHS:  I am trying to locate in the Ipp report the precise reference to the point raised by the 
member.  However, my understanding of the recommendation in the Ipp report is that risk warnings are 
recommended for dangerous activities.  While my adviser is trying to locate the particular reference, I will 
endeavour to deal with the other matters raised by Hon Peter Foss.  I note and understand what he has said.  
However, it is the Government’s position as a matter of policy that incompetent persons, as defined, need 
protection and that children between 16 and 18 years of age need a lesser degree of protection but need that 
degree of protection that the clause sets out.  I point out that my advice is to the effect that the Ipp report 
recommended a waiver regime as distinct from a risk warning regime.   
Hon PADDY EMBRY:  I apologise to the Chamber if this area has already been covered.  I ask the minister 
what will happen in the case of overseas tourists who do not speak English.  Of course, we also have immigrants 
who do not speak English.  What will happen if a written warning is given but some people perhaps are not able 
to understand it?   

Hon NICK GRIFFITHS:  The answer to the member’s question is contained in the provisions of proposed 
section 5J(4).  The warning is to be given in a manner that is reasonably likely to result in people being warned 
of the risk before engaging in the recreational activity.  One would expect that for there to be an effective 
warning for a bus load of Japanese tourists, it would be a warning that would have the appropriate result for 
those tourists who read only Japanese.   
Hon PADDY EMBRY:  I do not quite understand the minister’s reply.  I will quote an example.  Recently some 
people were lost in the Stirling Range just north of Albany.  A lot of tourists go there on hikes.  Some of them 
are fairly independent people but they do not necessarily speak our language.  If I give that as a direct example, I 
am sure I will understand the minister’s explanation.   

Hon NICK GRIFFITHS:  The words in proposed section 5J(4) seek to be words of objectivity.  In considering 
the circumstances of the particular case, the warning would need to be in a language that those people 
understand.  That would be the position.  With respect to the other part of the factual example, I am not entirely 
sure whether the activity undertaken by the persons concerned falls into that category because, apart from 
anything else, I am not particularly familiar with the circumstances of the case; therefore, I would hate to find 
myself adopting the factual circumstances of an example that I am not sure of. 
Hon Peter Foss:  What if one person on a bus is deaf and you were not aware of it?   
Hon NICK GRIFFITHS:  The honourable member asked me about a person who was deaf and was not aware of 
the warning.  A court would determine that matter objectively, depending on the surrounding circumstances.  
That is how it always has been.   

Hon PETER FOSS:  I move -  
Page 13, line 13 - To delete “has reached 16 years but”. 
Page 13, line 14 - To delete “18” and insert instead “16”. 

Debate interrupted, pursuant to standing orders. 
[Continued on page 11839.] 
 

 
 


